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The miseries of migration are brought “home” daily through 
painful graphics of individuals moving, and sometimes dying, in 
a search for better lives. A few numbers provide context for the 

families that the media shows in transit and in long-term detention 
camps2 and for the fatalities documented by the International Organi-
zation of Migration’s “missing migrant project.”3 In 2015, 244 million 
people—some 3.3 percent of the world’s population—were migrants, 
living outside their countries of origin.4 In the United States, an esti-
mated 11 million individuals were resident without documents autho-
rizing them to remain in the country.5

The sense that migration systems are deeply flawed is shared 
around the world and across the political spectrum, albeit with very 
different views about how to respond. In this brief essay focused on the 
United States, I map the transformation in the twentieth century of 
human movement into a crime and explore the relevance of U.S. consti-
tutional commitments to this country’s law of the border.6 For the title, 
I have borrowed the phrase “within its jurisdiction” from the Constitu-
tion’s Fourteenth Amendment to invite reflection not only on the 
meaning of its promise that no state shall “deny to any person within 
its jurisdiction the equal protection of the laws” but also on the role 
that territory plays in thinking through this country’s assertions of 
power over and its responsibilities toward migrants. 

I begin by sketching how unnatural borders are, in the sense that 
they are artifacts of law rather than of land.  Indeed, law makes rele-
vant different physical boundaries, as the legal import of border 
crossing changes. For example, entering the United States without 
authorization was not a federal crime until 1929, and the federal 
government prosecuted relatively few individuals until the 1990s.7 

a	 This essay is a revised version of a paper presented at the Spring General Meeting of 
the Society on 25 April 2015.
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Moreover, in the early 1940s, the U.S. Supreme Court inveighed against 
a Pennsylvania statute mandating the public registration of “aliens” as 
an anathema to the country’s commitment to liberty. Today reporting 
requirements—imposed on employers as well as aliens—have become 
commonplace.  The increase in the criminalization of migration is part 
of a broader array of techniques to stigmatize migrants.

The movement of people across territories provides one template 
for border analyses. But borders are constructed and transversed within 
law itself, and a second border site that I explore here is the permea-
bility of legal categories. Criminal law was once thought to be discrete 
from immigration law; today a set of practices are aptly labeled 
“crim-imm,” as migrants gain the valence of criminals (“illegals”) and 
criminal infractions become the trigger for deportation.8 Likewise, the 
boundary between the rights of citizens and of aliens narrows; the 
normalization of oversight and stigmatization of aliens makes more 
legally plausible forms of control over citizens.

Yet a third border that some are eager to maintain is a line between 
U.S. constitutional interpretation and “foreign law.” Recent efforts to 
demonize the use of foreign law have occurred in tandem with anti-im-
migrant initiatives. But just as this country has its roots in and derives 
ongoing vitality from migrants, so too does U.S. law draw from and 
domesticate foreign sources. The ports of entry for non-U.S. law in this 
federation include all the branches of both the state and federal systems.

I close by sketching the profound liberalization of a fourth border, 
which is not often the subject of discussion: the unfettered movement of 
objects through the mail. Letters and packages once took circuitous 
routes and had to be paid for on delivery. But in 1874, 21 countries 
created what became the Universal Postal Union (UPU)—and thereby 
launched the second oldest international organization of governments in 
the world. Through modifying what were then understood to be the 
prerogatives of sovereignty, the founders of the UPU sought to forge a 
“single unit for the exchange of postal correspondence, standardized 
and simplified postal rates and procedures.” 9

This effort reflected the interdependent utilities that mail can have 
in transforming economies and interpersonal relationships. Although 
the mail is not often seen to be a site of politics, the UPU and national 
delivery systems created egalitarian and subsidized opportunities for 
generally uncensored interactions. The liberal core of postal exchanges 
is reflected in contemporary efforts by some countries to block open 
internet access.

In short, depending on where one trains one’s eye, it is apparent 
that some borders are being erased while others are being put into 
place. My purpose in linking these domains is not to equate them but 
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to clarify the role that law and political imagination play in border 
construction. Below, I show how reliant on border crossings we are, 
detail the harms of the criminalization of human movement, and argue 
the uselessness of using any single nation-state as the unit of analysis 
when thinking about the migration of people, law, or objects.

I. Disentangling Territory, People, Law, and Borders

Land is the obvious starting place, for it seems to provide a natural 
boundary. One might assume that U.S. power—its jurisdiction—would 
be contiguous with the physical territory, and that persons (and law) 
inside or outside such territorial confines are either “in” or “out” of the 
United States.

Indeed, one might read the U.S. Constitution to direct that result. 
The Fourteenth Amendment requires that states shall not “deprive any 
person of life, liberty, or property without due process of law,” nor “deny 
to any person within its jurisdiction the equal protection of the laws.”10 

The Fourteenth Amendment also explains how citizenship attaches: 
“All persons born or naturalized in the United States and subject to the 
jurisdiction thereof, are citizens . . . .”11

A pause to parse some of the words is in order because the meaning 
of the words “person” and “persons,” as well as of the phrases “within 
its jurisdiction” and “subject to the jurisdiction” turn out to be far 
more variegated than a first reading might suggest. The decision to use 
the potentially capacious words “person(s)” and “individuals” when 
mandating that a state not discriminate “within its jurisdiction” is an 
important touchstone for protection of all human beings. Yet the text 
does not answer whether and what distinctions between persons and 
citizens are constitutionally permissible.

An example is that members of Indian tribes—born on U.S. soil—
did not obtain recognition by Congress as U.S. citizens until 1924.12 
One explanation of why tribal members were not understood to have 
birthright citizenship is that citizenship was seen to be an exclusive 
relationship, making membership in both an Indian tribal polity and 
the United States implausible at the time.13 In contrast, today the 
United States and many other countries make possible dual citizenship 
under specified conditions.14

Other examples of the disjuncture between land, persons, and legal 
authority range from the “extraterritorial” application of U.S. law15 to 
the control imposed by U.S. outposts far from the country’s shore on 
individuals seeking to come to the United States. For more than a century, 
the U.S. has deployed both public and private employees to police entry 
to the country through authorizing preliminary screening at places 
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around the world. By the 1950s, such a “preinspection” became avail-
able at several offshore airports. Moreover, federal law permits border 
officials to search vessels within 100 miles of our shores.16

In addition to keeping people out from afar, the federal government 
has the power to forcibly bring them in. The U.S. Supreme Court has 
held that courts may, constitutionally, try people whom our govern-
ment has kidnapped and brought to the country because they are 
suspected of crimes.17 Once in the United States, such criminal defen-
dants have due process rights that did not, when abroad, protect them 
from federal government action.

For individuals who have negotiated the preliminary approvals and 
have entered the United States voluntarily and lawfully, constitutional 
law does provide a buffer. Individuals are not supposed to be deported 
without some form of “due process” to ensure that a particular person 
is legally deportable.18 In contrast, the government can admit an indi-
vidual not entitled to entry and then legally treat that person as if 
outside and, hence, without due process rights. One example comes 
from the Cuban “Marielitos,” named for the port from which a group 
of Cubans departed by boat in the 1980s. The courts held that the 
United States could permit individuals escaping Cuba to enter but deem 
them not “within the jurisdiction” for purposes of the Fourteenth 
Amendment.19 Thus, crossing the border is an important act of law 
production but not an invariable one.20

Further, being “inside” the United States does not insulate 
individuals from oversight by border police. Federal law authorizes the 
Customs and Border Protection (CBP) to apprehend people up to 100 
miles inland and, if believing they have not entered legally, to impose 
“expedited removal” (an eerie term for deportation) unless these indi-
viduals can demonstrate that they have already been in the United 
States continually for two weeks.21 The map reproduced in Figure 1 
and made by the American Civil Liberties Union in 2007 detailed those 
additional lines; about two-thirds of the population in the United States 
lived then within 100 miles of land and coastal borders, making them 
potential subjects of federal searches to verify their status.22

How might one think about the people crossing borders? Should 
they be seen as individuals or families; women, men, and children; 
searchers for safety; or threats to security?23 A host of terms—
migrant, immigrant, refugee, asylum seeker, foreigner, alien, denizen, 
guest-worker, undocumented, irregular, unlawful, and illegal—under-
score how language and politics shape the meanings of border-
crossing. Law does a good deal of work as well. In the United States, 
migration status can affect whether a person can get a job, a driver’s 
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license, government benefits, and education grants, and in some local-
ities, rent an apartment.24

Some of these decisions are made at the national level, and others 
depend on state and municipal laws. Migrants thus bump into a myriad 
of micro-internal boundaries across the country, as their experiences—
and rights—can vary depending on where they live. New Haven, 
Connecticut, for example, is a “Sanctuary City,” offering all residents 
(regardless of citizenship status) identification cards to welcome them 
as “active participants” in the community.25 In contrast, a sheriff in 
Phoenix, Arizona was, in 2016, held in contempt by a federal court 
because his department had continued to harass individuals perceived 
to be migrants.26

Boundary blurring also takes place between the “citizen,” often 
assumed to be insulated from the challenges faced by the “alien” (a cate-
gory in U.S. law), and migrants. Yet the citizen/alien line turns out to 
make less of a difference than some citizens may think (or want). The 
criminal justice system provides one template. In the United States, as of 
2016, more than 2 million people were incarcerated, and another 
5 million were under supervision on parole or probation. The many citi-
zens in this group resemble migrants in that they too may be subjected 

Figure 1. Provided courtesy of the ACLU as of 2007. See https://www.aclu.org/
know-your-rights-governments-100-mile-border-zone-map
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to stops, searches, and seizures, cut off from government services or 
housing, and disenfranchised. Moreover, the revelations by Edward 
Snowden make vivid that all of us—citizen and alien alike—are likely 
under government surveillance. As government oversight of one group—
prisoners or migrants—gains traction, it makes it easier to justify govern-
ment control and stigmatization of others.

Thus far, I have focused on the government as the source of border 
construction. I do not want to neglect the agency of the people who 
move. As of 2015, about 41 million people (of about 316 million U.S. 
residents) were “foreign born.”27 Some 11 million (of the 41) were esti-
mated to be here without the requisite documents, and 9 million lived 
in “mixed-status” families in which some members lacked legal 
authority to be in the country.28

Thus, just as the government moves its borders through the 
construction of off-site consular offices, inspection stations, interior 
checkpoints, kidnappings, and access to licenses, jobs, and housing, so 
do people reshape social and political cultures as they cross borders. 
One can see these changes, whether in upstate New York or Vermont 
close to the Canadian border and replete with French signage, or in 
Tex/Mex as the southern border blurs, or in downtown Minneapolis 
where Asian languages have gained currency. Around the country, 
businesses’ automated phone systems inquire as to whether the caller 
wants directions in English or Spanish, and airlines remind passengers 
in more than one language about safety measures. Further, predictions 
about the 2016 election results were framed in terms of how former 
immigrants who had become citizens would vote.

To summarize this first point, the border, as well as the reach and the 
application of U.S. law, is made and remade rather than consisting of a 
natural and stable set of fixtures. A host of choices reside in what lines to 
draw, what meaning to make of the crossings, and how law should 
respond. My second point, discussed below, is the relatively recent devel-
opment of turning the act of movement across borders into a crime.

II. The Criminalization and the Stigmatization of Migration

To map the shifting legal approaches to migration, I provide brief 
accounts of a few court rulings, issued from the 1920s to 2012, by 
federal judges addressing government control over migrants. In 1925 
in Flora v. Rustad, a federal appellate court dismissed a criminal prose-
cution that had been brought, based on the President’s executive order, 
against a person alleged to have entered without permission. The 
opinion explained:
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It has never  been the policy of the Government to punish crimi-
nally aliens who come here in contravention of our immigration laws. 
Deportation has been the remedy. A reversal . . . ought to be based on 
a clear legislative declaration,  and not on judicial construction of 
statutes which leave the subject in such uncertainty . . . . 29

Four years later, in 1929, Congress did provide a “clear legislative 
declaration” by making willful entry into the United States without 
permission a violation of federal criminal law.30 But the number of people 
prosecuted was, until the 1990s, small.

Further, federal law curbed state efforts to use their own laws to 
stigmatize aliens, as can be seen from a 1941 U.S. Supreme Court ruling 
on a challenge to a Pennsylvania statute requiring the registration of 
aliens, 18 or older, who had not filed a declaration of “intention to 
become a citizen . . . within three years.” 31 Enacted in 1939 and likely 
aimed at its German population, Pennsylvania required that such indi-
viduals pay an annual registration fee and carry identity cards—to be 
produced upon request to police officers or if seeking to obtain a driv-
er’s license.32 Violators were to be subject to a fine of no more than 
$100 and incarceration of no more than 60 days.33

As a federal judge in 1939 described the system:

the alien is thus placed under the constant surveillance of the police 
power of Pennsylvania, not as any other resident might be placed 
upon the commission of a crime or for the good of the Common-
wealth, but simply because he is an alien.34

The treatment of “unlawful” migrants was not then in focus; Penn-
sylvania’s goal was to superintend immigrants regardless of how they 
had come to the country. In the terms of contemporary political science, 
Pennsylvania was trying to set migrants apart to prevent them from 
being incorporated into the body politic.35

In its 1941 decision of Hines v. Davidowitz,36 the Supreme Court 
held that Pennsylvania had no power to impose such requirements. By 
then, Congress had enacted its own registration obligations—that all 
aliens over the age of 14 be fingerprinted. But unlike Pennsylvania’s 
law, the federal provisions did not require aliens to be card-carrying. 
Indeed, fingerprints and the registrations were not to be turned over to 
states without permission of both the Commissioner of Immigration 
and the Attorney General of the United States.37

The Supreme Court rested its 1941 ruling on the constitutional 
supremacy of federal law, which preempted state law making; because 
the federal government had occupied the field of migration registra-
tion, states were not authorized to organize different systems or impose 
additional penalties. But Justice Hugo Black, writing for the Court, 
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went further in discussing what has come to be termed “an anti-stigma-
tization principle”38 that, he posited, was constitutive of American 
identity. He explained that public registration laws for aliens were 
noxious, for they were:

at war with the fundamental principles of our free government, in 
that they would bring about unnecessary and irritating restrictions 
upon personal liberties of the individual, and would subject aliens 
to a system of indiscriminate questioning similar to the espionage 
systems existing in other lands.39

But of course, one can’t be starry-eyed about the 1940s, U.S. immi-
gration policy, law’s licensing of racism, and, hence, the reach of this 
anti-stigmatization principle. In 1882, Congress had enacted Chinese 
exclusion legislation, providing that “the coming of Chinese laborers to 
the United States be . . . suspended” and making it unlawful “for any 
Chinese laborer to come or, having so come . . . to remain within the 
United States.”40 Under the Geary Act of 1892, which continued that 
exclusion through 1902, Chinese laborers in the United States had to 
carry a “certificate of residence” or produce a “white witness” to attest 
they had arrived in the United States before the passage of the Act.41 
Turning to the Southern border, as Douglas Massey recounts, in the 
late 1920s the United States began a campaign of mass roundups and 
deportations of Mexicans.42 The aspirational language in the 1941 
Hines decision thus has to be read against the backdrop of the rise of 
fascism and World War II, prompting the Court to distinguish the 
United States—the “free government”—from the “espionage systems” 
with surveillance “in other lands.”

Yet soon after the Supreme Court heralded constitutional commit-
ments to “personal liberties,” the attack on Pearl Harbor inspired 
Congress to impose curfews and require internment of anyone of Japa-
nese ancestry. In 1944, Justice Black again wrote for the Court, but in 
this opinion, Korematsu v. United States, the majority infamously upheld 
a military order excluding what one of the Court’s dissenters described 
as “all persons of Japanese ancestry, both alien and non-alien, from the 
Pacific Coast,”43 and making criminal the refusal to report to an intern-
ment camp. As Justice Robert Jackson wrote in dissent, Fred Koremat-
su’s offense was “being present in the state whereof he is a citizen, near 
the place where he was born, and where all his life he has lived.”44

Jumping decades forward brings this discussion to the contemporary 
era when, in 2012, the U.S. Supreme Court considered a challenge to an 
Arizona law imposing criminal penalties on migrants beyond those of 
federal law.45 By then, the focus of immigration debates had shifted from 
Asia and Europe to Mexico. And by then, federal law looked a lot like 
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the Pennsylvania rule that the Court had found noxious in the early 
1940s. Federal law had come to require “aliens” to carry proof of regis-
tration, to permit officials to inquire into individuals’ migration status 
(“papers-please”), and to require employers to ascertain the status of 
their employees. The failure to do so was a federal misdemeanor,46 with 
punishments including imprisonment, probation, or a fine.

Arizona had, however, gone further in its 2010 anti-immigrant 
enactment. Arizona’s criminal penalties for a person who did not have 
registration documents were more severe; the state did not include the 
sanctioning option of probation.47 Arizona had also added new crimes; 
federal law did not make looking for work by undocumented individ-
uals a crime, but Arizona did. Further, the state provided new grounds 
for arrests and detention without a warrant—if an officer had “probable 
cause to believe” that a person was “removable” from the United 
States.48 Federal law was less intrusive; as a general matter, such persons 
were to be given a “Notice to Appear,” a document that itself did “not 
authorize an arrest.”49

In 2012, the federal government argued the unlawfulness of 
Arizona’s actions and insisted—as it had in Hines, 60 years earlier—
that federal law protects migrants from harassment by states. Indeed, 
before the Supreme Court, the federal government characterized the 
Arizona law as posing a “more significant harassment problem” than 
had the Pennsylvania law:

[B]ecause the policy applies to all stops and arrests whenever there 
is reasonable suspicion that the person is unlawfully present, it 
threatens to result in the unnecessary detention of lawfully present 
aliens, a consequence with significant foreign-policy consequences 
for the National Government.50

The five-person majority decision opinion by Justice Kennedy 
agreed with the U.S. government that much of what Arizona had 
enacted was precluded. Yet the opinion is not laced with references to 
America’s identity as a government committed to limiting government 
surveillance of individuals. Even as the majority opinion speaks warmly 
about immigrants (the “history of the United States is in part made of 
the stories, talents, and lasting contributions of those who crossed 
oceans and deserts to come here”51), the focal point is federal authority. 
State registration requirements and additional criminal penalties were 
impermissible not because they breached American conventions on 
liberty and equality or international agreements about how to treat 
foreigners but because federal law provided “a full set of standards:” 
Congress had left no “room for States to regulate.”52
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As the dissenters (Justices Scalia, Thomas, and Alito) complained, 
the majority both relied on and expanded the authority of the execu-
tive branch—rather than Congress—to displace state law.53 Indeed, for 
the majority, it was the Executive’s prosecutorial powers and control 
over matters that “touch on foreign relations” that precluded state 
decision making; some aliens (“a veteran, college student, or someone 
assisting . . . a criminal investigation”) who federal officials had deter-
mined “should not be removed” could be swept up by state law offi-
cials, interfering with “the discretion of the Federal Government” that 
Congress had authorized.54

Yet Arizona v. United States also marks a victory for migrants. The 
decision limited states’ authority to criminalize immigration55 and 
therefore constrained the number of crimes for which migrants could 
be pursued; the number of law enforcement agents who could be 
dispatched; and the number of times that individuals could lawfully be 
stopped, questioned, and detained.56 These constraints stem from the 
different enforcement capacities of the federal and state governments 
and the constitutional limitations on how federal authorities can enlist 
state and local law enforcement.

In 2012, some 66,000 federal employees focused on border 
control; the total included 46,000 CBP agents and 20,000 employees 
of Immigration Control and Enforcement (ICE).57 States and locali-
ties employed more than 10 times that number; 765,000 individuals 
were “sworn” law enforcement officers.58 Further, in a 1997 decision, 
Printz v. United States, the Court held that Congress cannot 
“commandeer” state law officials to participate in federal enforce-
ment efforts—in that instance, to police access to guns.59 When the 
rule of Printz is applied to migration, it limits what is often termed 
Congress’s “plenary power” over immigration by curbing the 
authority of Congress to enlist state executive officers.

Thus, Congress cannot mandate state law enforcement of migrants, 
and the Supreme Court’s Arizona decision prevents states from unilat-
erally deploying their own police officers to augment immigration 
enforcement. But the federal government can ask states to volunteer 
their efforts, and a series of federal initiatives have invited states into 
immigration law enforcement. Under a program in force until 2012,60 
Congress encouraged state and local law enforcement officials to enter 
into “287(g) agreements” with the federal government so that desig-
nated state officers, trained by the ICE, could undertake immigration 
law enforcement functions.61 Even as that program was curtailed, 
another initiative, called “Secure Communities,” welcomed local law 
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enforcement officials to provide the Federal Bureau of Investigation 
(FBI) with fingerprints of individuals arrested; those data are compared 
against federal databases to screen for immigration detainers.62 And 
when that program drew criticism, the federal government adopted 
another—Priority Enforcement Program (PEP)—which continued to 
seek to coordinate with state officials to identify individuals in their 
criminal justice systems, albeit in a somewhat more limited manner.63

How much the current legal regime, mixing the rules of Arizona 
and Printz, protects migrants depends on the budget for federal law 
enforcement, decisions by local leaders, and court interpretations of 
constitutional obligations. Although the federal government reported 
in 2012 nationwide “activation” of its data collection system, several 
localities had either no systematic engagement or had declined to 
participate in the federal detention efforts,64 reassured by court rulings 
affirming the voluntary nature of local involvement.65 Further, a few 
states enacted laws (dubbed “TRUST”) that directed their employees 
not to honor ICE detainers unless individuals had been convicted of 
serious crimes.66 In addition, some localities were not interested in 
sustaining the expenses of detention or viewed ICE detainers as not 
providing the “probable cause” requirements for detention required by 
the Fourth Amendment.67 Thus, both rulings by courts and judgments 
of local officials narrowed the pipeline for deportation in some parts of 
the United States.  In contrast, other localities continued to search for 
ways to seek out migrants and send them away.

Potential limits on such local level aggression can be found in 
Arizona v. United States, as a thin version of Hines’s civil liberties 
concerns remained, with worries about “unnecessary harassment” and 
detention. The majority commented that “[d]etaining individuals solely 
to verify their immigration status would raise constitutional concerns,” 
just as a “seizure that is justified solely by the interest in issuing a 
warning ticket to the driver can become unlawful if it is prolonged 
beyond the time reasonably required to complete that mission.”68

I bring attention to the 2012 ruling to illuminate the current 
parameters of the federal law of migration and demonstrate the accul-
turation to surveillance that has taken place in the years since the 1941 
Hines ruling. Even as federal statutory preemption now protects 
migrants from certain forms of harassment69 and even as the Court has 
repeatedly invoked backdrop principles of constitutional law (the 
Fourth Amendment and the Equal Protection and Due Process Clauses) 
as restraints on government treatment of migrants, Arizona v. United 
States rests on federal exclusivity rather than a ruling that targeting of 
aliens violated constitutional principles of equality, dignity, and liberty. 

Resnik.indd   127 9/7/2016   9:31:36 AM

“within its jurisdiction”	 127

enforcement officials to provide the Federal Bureau of Investigation 
(FBI) with fingerprints of individuals arrested; those data are compared 
against federal databases to screen for immigration detainers.62 And 
when that program drew criticism, the federal government adopted 
another—Priority Enforcement Program (PEP)—which continued to 
seek to coordinate with state officials to identify individuals in their 
criminal justice systems, albeit in a somewhat more limited manner.63

How much the current legal regime, mixing the rules of Arizona 
and Printz, protects migrants depends on the budget for federal law 
enforcement, decisions by local leaders, and court interpretations of 
constitutional obligations. Although the federal government reported 
in 2012 nationwide “activation” of its data collection system, several 
localities had either no systematic engagement or had declined to 
participate in the federal detention efforts,64 reassured by court rulings 
affirming the voluntary nature of local involvement.65 Further, a few 
states enacted laws (dubbed “TRUST”) that directed their employees 
not to honor ICE detainers unless individuals had been convicted of 
serious crimes.66 In addition, some localities were not interested in 
sustaining the expenses of detention or viewed ICE detainers as not 
providing the “probable cause” requirements for detention required by 
the Fourth Amendment.67 Thus, both rulings by courts and judgments 
of local officials narrowed the pipeline for deportation in some parts of 
the United States.  In contrast, other localities continued to search for 
ways to seek out migrants and send them away.

Potential limits on such local level aggression can be found in 
Arizona v. United States, as a thin version of Hines’s civil liberties 
concerns remained, with worries about “unnecessary harassment” and 
detention. The majority commented that “[d]etaining individuals solely 
to verify their immigration status would raise constitutional concerns,” 
just as a “seizure that is justified solely by the interest in issuing a 
warning ticket to the driver can become unlawful if it is prolonged 
beyond the time reasonably required to complete that mission.”68

I bring attention to the 2012 ruling to illuminate the current 
parameters of the federal law of migration and demonstrate the accul-
turation to surveillance that has taken place in the years since the 1941 
Hines ruling. Even as federal statutory preemption now protects 
migrants from certain forms of harassment69 and even as the Court has 
repeatedly invoked backdrop principles of constitutional law (the 
Fourth Amendment and the Equal Protection and Due Process Clauses) 
as restraints on government treatment of migrants, Arizona v. United 
States rests on federal exclusivity rather than a ruling that targeting of 
aliens violated constitutional principles of equality, dignity, and liberty. 

Resnik.indd   127 9/7/2016   9:31:36 AM



128	 judith resnik

The central point of the opinion was that federal power—and federal 
prosecutorial discretion—left no room for state criminal immigration 
law. The next step then is to understand more about the contours of 
federal immigration law.

III. Crim-Imm

Once again, context is needed to understand the changing practices 
vis-à-vis migrants. Figure 2 is a chart that tracks prosecutions from 
1986, when fewer than 10,000 individuals were charged with immigra-
tion crimes, through 2009, when filings surpassed 90,000, to 2015, 
when criminal indictments numbered more than 70,000.70 

Not “since Prohibition has a single category of crime been prose-
cuted in such record numbers by the federal government.”71 And to put 
the numbers against another baseline—that of all federal prosecutions—
in the years between 2008 and 2015, immigration prosecutions have 
represented more than half of the annual federal criminal caseload.72 
These illegalization efforts not only shift the identity of the migrant but 
also of federal law and the federal courts, now awash with immigration 
cases. Sanctions include both incarceration and deportation. Persons 
convicted of a crime of “moral turpitude” are subjected to lifetime bars 
on re-entry unless they receive special permission to return.73

Detaining migrants—including many people who have not been 
charged with crimes—is another means of constructing alienage as 
criminal.74 As Figure 3 details, in 2005 the total number detained over 
the course of a year was under 250,000. By 2013, the number was 
approaching 450,000.75

Bed space for people in detention rose from 18,000 in 2003 and 
200476 to 34,000 in 2011.77 The number of beds (not the occupancy 
rate) is set by statute; since 2011, Congress has continued to stipulate 
that the Department of Homeland Security “shall maintain a level of 
not less than 34,000 detention beds . . . .”78

Convictions and their consequences provide another metric of the 
conflation of immigration with criminalization. In 2010, almost 28,000 
people were convicted of immigration offenses; almost all (97 percent) 
pled guilty within four months (Figure 4). The process is “streamlined,” 
sometimes with bulk hearings.79 In 2010, more than 80 percent of 
migrants—more than 22,000 people—convicted of a crime involving 
border crossing were then sent to prison, as Figure 5 details.  Once 
incarcerated, the median prison term was 15 months.80

In addition to criminal prosecutions and incarceration, federal 
efforts have been centered on deportation, which, as noted, is now called 
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“removal.” In 2005, some 40,000 persons were removed,81 mostly based 
on criminal convictions.82 In 2014, more than 240,000 were deported 
without having committed criminal offenses; the total number sent away 
was about 414,000 people.83 Figure 6 details the predicates for deporta-
tion proceedings in 2015. A 2014 report concluded that a total of 4.5 
million people, many of whom had “deep ties in the United States,” had 
been deported since 1996.84

In 2015, the focus of deportations turned to women and children 
fleeing the violence of Honduras and other parts of Central America. 
Despite litigation and protests, many were held in detention camps in 
Texas and Pennsylvania.85 As of the spring of 2016, the federal govern-
ment was pursuing efforts to remove them from the country.

Whether to think that such removals are efficacious depends on 
what is sought to be accomplished. Estimates, as noted, are that about 
11 million people reside without documentation in the United States; 
some politicians call for all of them to be sent away. Whether one 
thinks the extensive use of deportation is moral is a discrete question. 
Deportation, a “civil” penalty, was described in 1926 by the jurist 

Figure 2. This chart updates a graph of immigration prosecutions from 1986 to 
2009 published in David A. Sklanksy, “Crime, Immigration, and Ad Hoc Instru-
mentalism,” 15 New Crim. L. Rev. 157, 166 fig. 1 (2012); those portions are 
reproduced with his permission.
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mentalism,” 15 New Crim. L. Rev. 157, 166 fig. 1 (2012); those portions are 
reproduced with his permission.

Resnik.indd   129 9/7/2016   9:31:36 AM



130	 judith resnik

Learned Hand as a “dreadful punishment, abandoned by the common 
consent of all civilized peoples.”86

But Learned Hand wrote before the criminalization and sanc-
tioning system had been put into place, and the current expansive 
deployment of public energy and funds aimed at unauthorized migra-
tion reflects a host of initiatives. The illegality of migration relies not 
only on layers of crimes,87 prosecutorial practices, and deportation but 
also on the increased use of “civil” detention of migrants, the imposi-
tion of “administrative” sanctions on employers for violating immigra-
tion laws that bring third parties into the government enforcement 
regime, and on authorized discrimination against aliens in the receipt 
of benefits and selection for employment.

A change that is key to the negative valence of migration came in 
the context of the Immigration Reform and Control Act of 1986 
(IRCA), known for its amnesty program that resulted in the legal 
admission of 2.7 million persons to lawful permanent residence, subject 
to conditions about learning English and seeking citizenship.88 But 
IRCA also brought government oversight of employers, obliged by 
federal law to require documentation of status and risking liability if 
hiring unauthorized workers.89

Figure 3. This chart combines data from several sources, as detailed in endnote 75.
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Figure 4. This chart uses data originally published in table format in Mark 
Motivans, Bureau of Justice Statistics, U.S. Dep’t of Justice, Immigration in the Fed-
eral System 32 tbl. 11 (2012) (revised Oct. 22, 2013). 

Figure 5. This chart uses data originally published in table format in Mark 
Motivans, Bureau of Justice Statistics, U.S. Dep’t of Justice, Immigration in the Fed-
eral System 32 tbl. 11 (2012) (Revised Oct. 22, 2013).
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A decade after Congress required employers to verify the employ-
ment authorization of prospective employees,90 Congress expanded 
enforcement through civil sanctions imposed on the employer and the 
employee and through imposing criminal penalties on the employer.91 
Recall that in 1941, requiring aliens publicly to display their status cards 
was seen as harassment. By the end of the century, mandatory disclo-
sures by employers of migrants in their employ cast shadows on both the 
individuals listed and the businesses using this form of labor. Shaming 
became commonplace, exemplified by a local newspaper in New Haven, 
which ran a headline in November 2012 that announced which busi-
nesses had been fined for employing undocumented individuals.92

Federal and state oversight of employers, coupled with legislative 
initiatives against immigration, obscured the import of the facts that 
Douglas Massey and others have documented—“that the volume of 
undocumented entries had . . . peaked in the late 1970s.”93 The popular 
press instead embraced the political narrative of “the Latino threat,”94 
fueling border budgets and barriers, such as the “full scale militariza-
tion of the busiest border sector in San Diego” through “Operation 
Gatekeeper.”95 Anti-immigration efforts, including 1996 federal 

Figure 6. This chart reproduces a graph published in TRAC, U.S. Deportation Pro-
ceedings in Immigration Courts, http://trac.syr.edu/phptools/immigration/charges/
deport_filing_charge.php
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legislation expanding the grounds for deportation, followed by 9/11 
and subsequent terrorist attacks, resulted in the data detailed above, 
sending more individuals away.

IV. The Constitutional Potential for Shelter

Neither the vocabulary of illegality nor hostility to migrants are inevi-
table; aliens did not have to become “outlaws.”96 Given that during the 
twentieth century, federal law came to dominate migration and that 
economic developments created interest groups seeking to expand the 
labor pool, federalization could have had a different impact. If, as the 
1941 Hines Court had proposed, federal law had been read to prohibit 
the “constant harassment” and surveillance of aliens, a broader swath 
of state practices could have been displaced through federal law, insis-
tent on the liberty, dignity, and equality of all persons.

Moreover, self-interest could have prompted the government to 
forge links between migrants and the body politic by acknowledging 
their contributions as taxpayers and workers and by seeking to weave 
them into the identity of the state. Instead, federal law itself became a 
source of intrusiveness by bringing immigration status into focus for 
employment and benefits and by enlisting state officials and private 
employers in monitoring compliance with federal oversight of “aliens.”

During the twentieth century, more constitutional shelter for 
migrants seemed to be in the offing. Building on the anti-stigmatization 
approach in Hines, the Supreme Court held that restrictions on aliens 
purchasing land, getting fishing licenses, and being admitted to the bar 
were impermissible forms of discrimination.97 In the 1970s, the Court 
explained that “[a]liens as a class are a prime example of a ‘discrete 
and insular’ minority . . . for whom such heightened judicial solicitude 
is appropriate,” and therefore that “classifications based on alienage, 
like those based on nationality or race, are inherently suspect and 
subject to close judicial scrutiny.”98 In 1971, in a 5-4 ruling, the Court 
held that states cannot exclude undocumented children from public 
education. That Equal Protection analysis relied on an amalgam of the 
importance of education, the role of schools in preparing individuals 
for citizenship, and the innocence of children.99

Yet under current doctrine, both federal and state law can classify 
based on alienage and treat non-citizen residents, whether lawfully 
present or not, differently. Federal constitutional law thus enables state 
and federal governments to discriminate (within boundaries) on the 
basis of alienage. In 1976 in Mathews v. Diaz, the Supreme Court 
upheld a congressional directive that prohibited permanent resident 
aliens from receiving Medicare benefits until after they had lived in the 
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United States for five years. The Court predicated its ruling on a mix of 
what it deemed rationality (that individuals living for longer periods of 
time in the United States “may reasonably be presumed to have a 
greater affinity with the United States than those who [have] not”100) 
and that the line-drawing was a “task” over which Congress had 
authority (“the responsibility for regulating the relationship between 
the United States and our alien visitors has been committed to the 
political branches of the Federal Government”101). More recent rulings 
have, under this approach, tolerated gender-based, racialized distinc-
tions in federal immigration statutes.102 

Moreover, even as state laws aimed at non-citizen lawful residents 
are generally strictly scrutinized in light of equal protection concerns,103 
state limits on who can “participate in the processes of democratic 
decision making” have passed muster under a lower, rational-basis 
standard.104 The lines are, however, confusing.  The Supreme Court has 
held that states cannot prevent lawfully resident non-citizens from 
becoming lawyers,105 from obtaining fishing licenses,106 or from 
competing for civil service positions.107 But federal law currently 
permits states to preclude aliens—including those permanently resident 
in the United States—from government jobs that involve “discretionary 
decision making, or execution of policy”108 based on a judicially 
created “political function” analysis. States have, the Court explained, 
“constitutional prerogatives” to assign only citizens to work that is 
related to “the process of self-government.”109 Under this approach, the 
Court has upheld state exclusions of lawful resident noncitizens from 
public school teaching jobs and from serving as police and probation 
officers.110 Despite dissenting justices’ criticism that the lines drawn 
between permissible and impermissible forms of state-based discrimi-
nation defied logic,111 constitutional law licenses states to limit oppor-
tunities for persons fully compliant with all requirements for entry and 
residence and therefore to make, as well as to mark, divisions that are 
in tension with what Hines seemed to have promised.

Again, boundaries exist. Many state laws discriminating against 
lawful resident aliens are subjected to searching scrutiny, and although 
decisions related to undocumented migrants are subjected to the more 
forgiving rational basis analysis, some have been found to violate that 
standard. Illustrative is a ruling in 2014 by a federal appellate court, 
holding that Arizona’s effort to bar “Dreamers”—but not all other 
undocumented migrant residents—from receiving driver’s licenses was 
an irrational and hence, an unconstitutional, distinction.112 Moreover, 
federal law provides a floor, and states that want to do more—such as 
provide in-state tuition for undocumented migrants in higher 
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education or permit them to become members of the bar or teachers 
—may do so.113

Yet, as exemplified by Mathews v. Diaz, the federal government has 
a lesser burden when treating aliens differently than citizens. Although 
the Supreme Court in Hampton v. Mow Sun Wong struck a complete 
ban imposed by the federal Civil Service Commission on aliens holding 
civil service jobs,114 the Court assumed that, subject to due process 
constraints against arbitrariness, Congress or the President could 
impose alienage restrictions based on important national interests.115  
In contrast, the Court found insufficiently important the Civil Service’s 
assertion of efficiency as a basis for denying aliens “substantial oppor-
tunities for employment.”116

In short, relying on Congress’s Article I powers to “establish a 
uniform Rule of Naturalization,”117 the Court has generated a line of 
constitutional case law predicated on federal supremacy rather than 
rights of personhood. Therefore, and counterintuitively from the perspec-
tive of equal protection theory, both the substance of equal protection 
rights and the kinds of scrutiny vary with the level of government 
imposing the disability. The result is a patchwork of decisions in which 
the Court oversees state laws affecting aliens and imposes important 
limits on state stigmatization of aliens. Yet, while creating a federal floor, 
the Court has both permitted states to draw employment lines based on 
alienage and tolerated many federal laws imposing disabilities.118

Many commentators have been critical of the results. As Michael 
Perry explained decades ago, “[i]f it is unjust for a state to treat a 
person as inferior on the basis of a morally irrelevant trait, there is no 
conceivable basis for concluding that it is any less unjust for the federal 
government to do the same.”119 The Court has not, however, framed 
the question as one of justice. Rather, in these cases as in Arizona v. 
United States, federal authority—not equality or liberty—does the 
central work, leaving the federal government largely unconstrained in 
shaping policies making alienage the object of suspicion.

V. Demonizing “Foreign” Law

What I have sketched thus far is a substantial amount of public 
authority constructing the activity of migration as a harm to be sanc-
tioned. The work of stigmatization of “the foreign” crosses a variety of 
domains, not always linked together. Hence, I turn briefly to another 
site of border making, marked by debates over the propriety of refer-
encing and of learning from non-domestic legal systems. A national 
movement, invoking the slogan “Save our State”—aims to ward off the 
influence of “foreign law.”120

Resnik.indd   135 9/7/2016   9:31:37 AM

“within its jurisdiction”	 135

education or permit them to become members of the bar or teachers 
—may do so.113

Yet, as exemplified by Mathews v. Diaz, the federal government has 
a lesser burden when treating aliens differently than citizens. Although 
the Supreme Court in Hampton v. Mow Sun Wong struck a complete 
ban imposed by the federal Civil Service Commission on aliens holding 
civil service jobs,114 the Court assumed that, subject to due process 
constraints against arbitrariness, Congress or the President could 
impose alienage restrictions based on important national interests.115  
In contrast, the Court found insufficiently important the Civil Service’s 
assertion of efficiency as a basis for denying aliens “substantial oppor-
tunities for employment.”116

In short, relying on Congress’s Article I powers to “establish a 
uniform Rule of Naturalization,”117 the Court has generated a line of 
constitutional case law predicated on federal supremacy rather than 
rights of personhood. Therefore, and counterintuitively from the perspec-
tive of equal protection theory, both the substance of equal protection 
rights and the kinds of scrutiny vary with the level of government 
imposing the disability. The result is a patchwork of decisions in which 
the Court oversees state laws affecting aliens and imposes important 
limits on state stigmatization of aliens. Yet, while creating a federal floor, 
the Court has both permitted states to draw employment lines based on 
alienage and tolerated many federal laws imposing disabilities.118

Many commentators have been critical of the results. As Michael 
Perry explained decades ago, “[i]f it is unjust for a state to treat a 
person as inferior on the basis of a morally irrelevant trait, there is no 
conceivable basis for concluding that it is any less unjust for the federal 
government to do the same.”119 The Court has not, however, framed 
the question as one of justice. Rather, in these cases as in Arizona v. 
United States, federal authority—not equality or liberty—does the 
central work, leaving the federal government largely unconstrained in 
shaping policies making alienage the object of suspicion.

V. Demonizing “Foreign” Law

What I have sketched thus far is a substantial amount of public 
authority constructing the activity of migration as a harm to be sanc-
tioned. The work of stigmatization of “the foreign” crosses a variety of 
domains, not always linked together. Hence, I turn briefly to another 
site of border making, marked by debates over the propriety of refer-
encing and of learning from non-domestic legal systems. A national 
movement, invoking the slogan “Save our State”—aims to ward off the 
influence of “foreign law.”120

Resnik.indd   135 9/7/2016   9:31:37 AM



136	 judith resnik

Two competing historical legal narratives provide context. A first is 
that America is a country of migrants and so is our law. Take the phrase 
“due process of law,” found in the Fifth Amendment of 1791 and in the 
Fourteenth Amendment of 1868. Those words and ideas were borrowed 
from England and France and made their way through early state 
constitutions into the national discourse. As the historian Charles 
Miller documented, the phrase “the law of the land” (“per legem 
terrae”) can be traced to Chapter 39 of the English Magna Carta of 
1215.121 The term “process of law” (“process de ley”) stems from a 
French phrase in an English legal document of the fourteenth century, 
which helped to produce the words “by due process of law” in the reis-
sued 1354 Magna Carta.122

More generally, historians of the U.S. Constitution describe it as an 
“international document,” drafted with foreign sovereigns as one of its 
sources and as an important audience for the result.123 In the discus-
sion in the Federalist Papers in the United States Constitution, the 
various authors refer more than 500 times to foreign law.124 Moreover 
and akin to the contemporary account of the South African Constitu-
tion, aiming—as its preamble explains—to join the “family of 
nations,”125 the drafters of the U.S. Constitution of 1789 wanted the 
country to gain recognition as a “‘civilized state,’ worthy of equal 
respect in the international community.”126

That aspiration reflected that the founding generation was embedded 
in European Enlightenment ideologies and, even as they sought to 
generate a government with sufficient girth to compete with Europe, 
they shared its political and legal precepts. Using the Constitution to 
affiliate with the “law of nations,” the drafters shaped institutional struc-
tures, such as the jurisdiction given to life-tenured federal judges, to help 
insulate those responsible for enforcing treaties from anti-foreign senti-
ments held by some sectors of the population.127 Since the country’s 
inception, lawmakers—from justices on the Supreme Court to the other 
branches of the federal government and state actors—have repeatedly 
drawn on and referenced non-U.S. sources in a host of arenas, including 
when interpreting the U.S. Constitution. 128

A competing narrative is that the use of foreign law is illicit—that it 
undermines America’s identity and its democracy and in particular the 
integrity of judicial analyses of constitutional requirements. That 
approach also has a long pedigree, starting soon after the Revolution. 
A 1799 New Jersey statute mandated that no decisions rendered in 
Great Britain after July 4, 1776 “shall be received or read in any court 
of law or equity” as “law or evidence of the law, or elucidation or 
explanation thereof.”129 That statute was targeted; New Jersey was 
Anglophobic, not xenophobic, in its interest in entrenching the 

Resnik.indd   136 9/7/2016   9:31:37 AM

136	 judith resnik

Two competing historical legal narratives provide context. A first is 
that America is a country of migrants and so is our law. Take the phrase 
“due process of law,” found in the Fifth Amendment of 1791 and in the 
Fourteenth Amendment of 1868. Those words and ideas were borrowed 
from England and France and made their way through early state 
constitutions into the national discourse. As the historian Charles 
Miller documented, the phrase “the law of the land” (“per legem 
terrae”) can be traced to Chapter 39 of the English Magna Carta of 
1215.121 The term “process of law” (“process de ley”) stems from a 
French phrase in an English legal document of the fourteenth century, 
which helped to produce the words “by due process of law” in the reis-
sued 1354 Magna Carta.122

More generally, historians of the U.S. Constitution describe it as an 
“international document,” drafted with foreign sovereigns as one of its 
sources and as an important audience for the result.123 In the discus-
sion in the Federalist Papers in the United States Constitution, the 
various authors refer more than 500 times to foreign law.124 Moreover 
and akin to the contemporary account of the South African Constitu-
tion, aiming—as its preamble explains—to join the “family of 
nations,”125 the drafters of the U.S. Constitution of 1789 wanted the 
country to gain recognition as a “‘civilized state,’ worthy of equal 
respect in the international community.”126

That aspiration reflected that the founding generation was embedded 
in European Enlightenment ideologies and, even as they sought to 
generate a government with sufficient girth to compete with Europe, 
they shared its political and legal precepts. Using the Constitution to 
affiliate with the “law of nations,” the drafters shaped institutional struc-
tures, such as the jurisdiction given to life-tenured federal judges, to help 
insulate those responsible for enforcing treaties from anti-foreign senti-
ments held by some sectors of the population.127 Since the country’s 
inception, lawmakers—from justices on the Supreme Court to the other 
branches of the federal government and state actors—have repeatedly 
drawn on and referenced non-U.S. sources in a host of arenas, including 
when interpreting the U.S. Constitution. 128

A competing narrative is that the use of foreign law is illicit—that it 
undermines America’s identity and its democracy and in particular the 
integrity of judicial analyses of constitutional requirements. That 
approach also has a long pedigree, starting soon after the Revolution. 
A 1799 New Jersey statute mandated that no decisions rendered in 
Great Britain after July 4, 1776 “shall be received or read in any court 
of law or equity” as “law or evidence of the law, or elucidation or 
explanation thereof.”129 That statute was targeted; New Jersey was 
Anglophobic, not xenophobic, in its interest in entrenching the 

Resnik.indd   136 9/7/2016   9:31:37 AM



“within its jurisdiction”	 137

separation from the British Empire. In 1820, New Jersey repealed its 
formal prohibition, and English common law was and continues to be 
a source of American practices.

About 150 years later, the formation of the United Nations and the 
drafting of the Universal Declaration for Human Rights (UDHR) 
prompted a surge of efforts aiming to ward off foreign influences. In 
the early 1950s, Senator John Bricker from Ohio sought to amend the 
Constitution by adding the text: “No treaty or executive agreement 
shall be made respecting the rights of citizens of the United States 
protected by this Constitution . . . .”130 His proposal lost in the Senate 
by one vote.

Bricker’s fear of the foreign was grounded in the concern that, were 
the UDHR to be part of American law, it would undermine the racial 
and gender hierarchies then entrenched. And Bricker was right to 
understand that transnational egalitarian movements put systems of 
discrimination at risk. In 1946, 1947, and 1951, major organizations 
petitioned—unsuccessfully—the United Nations to protect people they 
then termed “American Negroes.”

The idea that “foreign law” could be a source of liberalization 
remains. One example in the context of migration is the call, in 2014, 
by the U.N.-based Global Migration Group and the Human Rights 
Commissioner for the Council of Europe for the decriminalization of 
migration and for migrants to have the protection of domestic labor, 
education, and health rights.131

But as the discussion of the 1941 Hines decision illustrated, to 
presume foreign law’s liberality is an oversimplification; at times, 
warding off “the foreign” aims to protect more liberal tenets of U.S. 
law. Yet negative attitudes toward foreign law are an important part of 
the contemporary political discourse. Although Bricker did not get to 
change the text of the Constitution, his “shadow” continues as a 
constraint; the United States has not ratified the Convention on the 
Rights of the Child, the Convention on the Law of the Sea, or the 
Convention on the Elimination of All Forms of Discrimination Against 
Women (CEDAW).132

In the twenty-first century, efforts to prevent judges from using 
foreign law can be found in proposed federal laws. One example was a 
2004 provision labeled “The American Justice for American Citizens,” 
instructing that:

[n]either the Supreme Court of the United States nor any lower 
Federal court shall in the purported exercise of judicial power to 
interpret and apply the Constitution of the United States, employ 
the constitution, laws, administrative rules, executive orders, 
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In the twenty-first century, efforts to prevent judges from using 
foreign law can be found in proposed federal laws. One example was a 
2004 provision labeled “The American Justice for American Citizens,” 
instructing that:

[n]either the Supreme Court of the United States nor any lower 
Federal court shall in the purported exercise of judicial power to 
interpret and apply the Constitution of the United States, employ 
the constitution, laws, administrative rules, executive orders, 
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directives, policies, or judicial decisions of any international orga-
nization or foreign state, except for the English constitutional and 
common law or other sources of law relied upon by the Framers of 
the Constitution of the United States.133

In addition to legislators hostile to non-U.S. law, some members of 
the U.S. Supreme Court have also raised concerns about invoking 
non-domestic sources. Justice Scalia repeatedly objected to the practice; a 
brief summary of his position can be found in his comment in Roper v. 
Simmons, where he dissented from the majority’s holding that the death 
penalty could not be applied to juveniles: “It is beyond comprehension 
why we should look . . . to a country . . . with . . . a legal, political, and 
social culture quite different from our own.”134

As in the treatment of migrants, legal developments in the states play 
an important and formative role in the anti-foreign law movement. 
Several states have considered, and some have enacted, provisions 
seeking to limit the use of foreign law. One example is a 2012 Kansas 
statute instructing:

Any court, arbitration, tribunal or administrative agency ruling or 
decision shall violate the public policy of this state and be void and 
unenforceable if the court, arbitration, tribunal or administrative 
agency bases its ruling or decisions in the matter at issue in whole 
or in part on any foreign law, legal code or system that would not 
grant the parties affected by the ruling or decision the same funda-
mental liberties, rights and privileges granted under the United 
States and Kansas Constitutions . . . . 135

Another provision comes by way of a 2014 referendum which 
amended Alabama’s Constitution to provide that a “court, arbitrator, 
administrative agency, or other adjudicative, arbitrative, or enforce-
ment authority shall not apply or enforce a foreign law if doing so 
would violate any state law or a right guaranteed by the Constitution 
of this state or of the United States.”136

Both the federal proposal and the state enactments raise a host of 
legal questions—about separation of powers, the First Amendment, and 
federalism.137 Moreover, careful readings of these texts reveal the degree 
to which political theater is at work, as one could understand them to 
require only what judges are already obliged to do, which is to interpret 
and apply the law of the land. 

But in lieu of exploring these issues, my purpose here is to show the 
many places in which border-making is at work and the role played by 
race and ethnicity. Just as in migration debates, issues of welcoming or 
warding off “foreign law” are wrapped up in questions of how countries 
form and understand their own identity. The contemporary anti-foreign 
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movement (which is, ironically, itself transnational) is part of the post-
9/11 surge of anti-Muslim rhetoric and actions.  Indeed, in some states, 
laws have expressly banned reference to “Sharia.”138

One reason that I have provided examples of hostility to foreign 
law from different venues—Congress, the federal judiciary, and the 
states—is  to avoid conveying the impression that equating  any level of 
the American polity with a particular set of political commitments 
would be appropriate.  Indeed, I can provide a series of examples from 
all of these venues of the opposite attitudes, illustrated by aspirations 
to “bring human rights home.” The pro-international law efforts 
include seeking to have cities and states incorporate some of the major 
international conventions that the U.S. has yet to ratify, such as the 
CEDAW and the Convention on the Rights of the Child.139 

Moreover, unlike the anti-immigrant initiatives in Pennsylvania and 
Arizona, many localities and the professional groups of their leaders 
are advocates for migrants. The U.S. Conference of Mayors is illustra-
tive; it supported what was called in 2013 the “Dream” Act, aiming to 
enable children residents to gain citizenship, and it championed legal 
access for agricultural workers, as well as reexamination of various 
barriers individuals faced in getting citizenship.140 

Before turning to another border site, reflection is in order in thinking 
about the desirability of playing the “law card”—fighting over using 
non-U.S. law—when inscribing political identity. Given that relatively few 
people read court decisions, why have politicians been able to rally voters 
to enact provisions directing judges not to use “foreign law”?  How did 
the idea that judges ought not to cite non-domestic sources gain traction? 

In a well-known book about the creation of nation-states, Benedict 
Anderson explored the formation of national identity.  He wrote about 
maps and museums, wars and the construction of a shared history, as well 
as census-taking as the building blocks of an “imagined community” that 
constitutes the state.141 Proponents of “American Law for American 
Courts” add another source, by looking to law as central to the construc-
tion of identity.

In many respects, the idea of law-as-affiliation ought to be heart-
ening.142 In lieu of ethnic, religious, or other divides, law can be one 
bridge that creates identity and ties.143 Sovereigntists such as propo-
nents of using “American” law in “American” courts, Senator Bricker, 
and Justice Scalia could all be understood as putting the processes of 
law-generation on the table as a social and political practice. The acts 
of pronouncing, adhering to, reiterating, and implementing legal obli-
gations are ways in which to make certain stances constituent of 
community membership.144 Moreover, legislators in Kansas, Alabama, 
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and elsewhere are demonstrating that they can generate popular 
interest in the link of law to their state’s identity.

What is disquieting about objections to foreign law is not the effort 
to build community through law but the commitment that distinctive 
legal polities are forged through unilateral law-production walled off 
from and inhospitable to knowledge of different legal rules.145 That 
position is both descriptively wrong and normatively undesirable. 
Certain precepts now seen to be foundational to the United States 
ought only to be labeled “made in the USA” if knowing that—like other 
“American” products—their parts and designs are produced abroad. 
Yet the sovereigntist efforts also serve as reminders that branding a 
precept as American is an act of ownership with consequences that 
cosmopolitans and internationalists may too easily discount.

One can, however, embrace “American law” without being exclu-
sive sovereigntists. Examples come (perhaps again ironically) from 
constitutions around the world that call for their specific legal orders to 
“respect,” or to “consider,” or to be bound by law from abroad. 
Mandates to judges to look to foreign law are no less sovereigntist than 
the provisions aiming to preclude the use of foreign law.  Both kinds of 
obligations insist that a country’s identity depends in part on how it 
decides on what its legal system requires.  The difference is that inclu-
sive sovereigntists call for their domestic judges to recognize jurists 
elsewhere as important interpreters, worthy of consideration.146 To 
acknowledge such links does not underestimate the importance of iden-
tifying with and using law in demos-making.  But the demos that is 
made is self-consciously in a reciprocal relationship with other polities, 
rather than walled off from them. 

VI. Alternative Imaginations: Creating a “Right of 
Transit” Through a “Single Postal Territory”

To regulate migration need not entail its criminalization. Indeed, to 
respond to the challenges that migration poses requires understanding 
the uselessness of unilateralism. The people and problems cannot be 
walled off.  Rather, the interdependence of economies, security, and 
moralities requires untying the crim-imm equation built up over the 
last decades. Doing so depends on imagining alternatives, and one way 
to invite discussions outside our current boxes is to think about the 
invention of another box—the post box.

Therefore, I bring one more border site into the discussion—the 
crossing of borders by objects, enabled by what were radical decisions 
by nineteenth-century sovereigns to break down barriers that limited 
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commercial and interpersonal exchanges. This is not the place to 
provide a full account of the invention of the “penny post” creating a 
flat rate for mail to travel internally within a country, or to detail the 
shift from indirect to direct routes. Rather, I provide a snapshot of a 
profoundly different orientation to movement across borders to exca-
vate some of its political underbelly.

In 1873, Germany was party to 17 bilateral agreements relating to 
the mail. But what was “the mail,” and how were items priced? In 
different countries, units of measurement for the pieces of paper sent 
varied; some countries used the ounce, others the gramme, and a few 
the zolloth. In some jurisdictions, mail had to be prepaid, and prices 
varied not only by destination but also by route and the number of 
sheets of paper used.

To replace this maze of rules and regulations, some two dozen coun-
tries met in Berne, Switzerland in 1874 and agreed to what became the 
Universal Postal Union (UPU). As the 1874 Treaty put it, the point was 
to form “a single postal territory for the reciprocal exchange of corre-
spondence” with a guaranteed “right of transit . . . throughout the entire 
territory of the Union.”147 Doing so required “a standardized and 
simplified postal rates and procedures;” a “common tariff structure” 
independent of distance; and a “universal weight scale.”148 One could 
conceive of the exchange as crafting a form of international currency.

These countries also invented a once-novel institution—a “geopo-
litical bureaucracy,”149 dedicated to organizing mail services, arbitrating 
disputes, getting uniform colors for international stamps, and devel-
oping exchange rates for currencies and statistics to provide metrics of 
utility. As Leonard Woolf put it in 1916, the post had worked a “revo-
lution in the constitution of the society of nations,” yet in the decades 
thereafter, the post enjoyed its own “placid obscurity.”150 But that invis-
ibility ought not obscure the political incentives producing that “revo-
lution,” which ranged from economic self-interest to exporting culture, 
promoting literacy, and enhancing while controlling colonies’ capaci-
ties to function.

The UPU is transnational, but it is rooted in national exuberance 
for this service, extolled in Britain as the “most majestic public educa-
tion” in the world and praised in the United States for seeking to “bind 
the national together through the personal, educational, literary, and 
business correspondence of the people.”151 In Europe, the aspiration is 
that Member states:

ensure . . . the permanent provision of a postal service of a specified 
quality at all points in their territory at affordable prices for all 
users . . . [such that] the universal service is guaranteed not less 
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than five working days a week . . . and that it includes as a minimum 
. . . one delivery to the home . . . .152

In 2014, when the UPU celebrated its 140th anniversary, it made the link 
between its work and migration clear: “As borders disappear, migratory 
movements swell, and global trade flourishes, physical, financial and 
electronic postal services remain an essential part of a country’s social 
and economic fabric.”153

My purposes in adding the mail to migration studies are threefold. 
First, the oddity of talking about the mail will, I hope, undo a sense of 
the normalcy about the borders that are now constructed. It is no more 
“normal” to place a person’s act of crossing a border into the category 
of “crime” or to permit police to stop individuals to ask for identity 
documents than it is “normal” to put a letter in a red box and assume 
that state cooperation and subsidies will result in safe transit of that 
item hundreds or thousands of miles through systems aiming to provide 
universal services to persons and entities around the world. All the 
more remarkable is that five or six days a week, a government employee 
in the United States comes to our doors—not to surveil but to hand us 
letters and packages.

Second, the “twilight of sovereignty” is celebrated by some cosmo-
politans, arguing the unfairness of the nation-state as the unit by which 
rights and opportunities are allocated. It is the eclipse of sovereignty that 
is my concern. Border surveillance and postal services are both expres-
sions of sovereign capacities, and these institutions developed along with 
other government services, such as police, courts, prisons, education, and 
health care. The motivations come from a mix of economic, political, 
imperial, colonial, humanitarian, and democratic agendas that prompted 
states to render their borders as functional as points of contact. The 
invention of national mail services and transnational cooperation under-
scores the potential that sovereignty (democratic or not) can have to 
create new service institutions that reshape opportunities at both the 
individual and aggregate levels. Thus, mail services exemplify an inclu-
sive sovereignty that builds on national identity rather than the exclusive 
sovereigntist positions associated with Senator Bricker and advocates of 
“Save Our State.”

Of course, the movement of individuals and families pose many 
more complexities than does that of objects, as the flow of people (even 
when labeled “human capital”) entails relocations and dislocations of 
individuals, families, cultures, and affiliations. But migration, like the 
mail, is a public good, as human movement across borders (when regu-
lated) can generate utilities akin to other forms of transnational 
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exchanges. Further, the movement of both people and objects is now 
shadowed by a pervasive sense of vulnerability and insecurity. Even as 
many acts of terrorism are home-grown, governments fairly under-
stand that transnational networks amplify the threats. But the relation-
ship of terrorism to borders is complex. Threats of terror serve to 
justify both closing people off as well as ignoring boundaries to enable 
the transnational sharing of information. Moreover, domestic internal 
divisions between police and foreign intelligence agencies are some-
times also elided, as can be legal rules protecting privacy.

In some respects, the structure of today’s migration policy is akin to 
where mail practices were in the 1860s, when various bilateral or 
multilateral treaties paved the way for some transnational transit but 
were profoundly incomplete.  Postal exchanges are built on the idea of 
reciprocal and interdependent services, even as countries have widely 
variant infrastructure capacities.  Likewise, an ethic of interdependent 
reciprocity needs to inform twenty-first century migration policies, 
which have to take into account both cyclical and permanent move-
ments of persons in receiving and sending countries and create durable 
and legitimate responses.

In short, and third, mail and migration pose different, albeit 
parallel, questions about the role of governments, which can be concep-
tualized through different political prisms. The agendas, utilities, and 
moralities of universal mail and migration policies could be understood 
in the negative light of neoliberalism, as outputs of people embedded in 
capital markets reliant on border-exchange, border-effacement, and 
border-security for economic growth. One could look at the develop-
ments over the decades (in which governments either imposed or 
relaxed limits on migration of people and on the movement of letters 
and parcels) as self-serving and criticize the failures to provide protec-
tions against exploitation of low-paid labor, to seek to ensure fair treat-
ment of individuals and households, to craft political participatory 
opportunities, and to require uncensored mail and free expression.

 But such a neo-liberal analysis is incomplete, for it fails to acknowl-
edge that the capital and political expansion produced through creating 
“a single” collaborative unit of countries for the movement of mail has 
also facilitated new democratic imaginations about individual and 
collective rights and capabilities, as well as about the state as a provider 
of diverse goods and services.  Putting a letter in a box in one country 
has no use unless countries join together to organize systems of trans-
port, distribution, and receipt.  Building a wall in one country to rebuff 
others and entering into bi-lateral agreements to permit limited 
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exchanges likewise have little utility. The problems of migrants are 
multi-national and so should be the responses.154

VII. Mapping Movements of Hope

When writing the majority decision in Arizona v. United States, Justice 
Kennedy stated that “[i]mmigration policy shapes the destiny of the 
Nation.”155 His comment underscores the centrality of the treatment of 
“others” (persons and law) to national identity and legal precepts. Yet 
the choice of the word “destiny” deflects attention from the role played 
by human agency—the “policy” with which his sentence began. Congress 
creates immigration policy, and the Court has a central role in making 
meaning of the constitutional obligations to ensure that persons not be 
deprived of due process and equality “within its jurisdiction.” 

Collaboration among sending and receiving countries on the migra-
tion of people remains utopian, and the crafting of a universal postal 
service is at risk of becoming a remnant of a bygone age. Unilateral 
responses, however, are insufficient and inadequate; failing neighboring 
states and failing distant states do not make anyone safe. The political 
utilities of joint migration policies need to be at the front of immigra-
tion reform, as does respect for the individuals whose efforts to reach 
safety should be at the core of the concerns.

Hence, I close with one final image, provided by the artist Bouchra 
Khalili who has, through video and works on paper, mapped how 
individuals seek to find their way to better lives. Encountering indi-
viduals at ports of trafficking and trade, Khalili asks them to describe 
and draw their travels—generating personalized geographies and 
producing alternative maps.156 Figure 7, reproduced here, is one of 
eight silkscreen prints in her series Constellations. The white on blue 
background of the original invokes the cartography of the stars, and 
the sparse dots in this figure mark the many paths taken by one such 
individual, traveling without authorization and hoping to find a 
welcome within some jurisdiction.
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Figure 7. Bouchra Khalili, “The Constellations, Fig. 7,” from The Constellations 
Series, 8 silkscreen prints, 2011. Photo by Jean-Baptiste Béranger. Courtesy of the 
artist and Galerie Polaris, Paris. 2016. (Due to printing limitations, the color 
reproduced does not capture the original intensity and quality.)
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43.	 Korematsu v. United States, 323 U.S. 215 (1944); this passage comes from Justice 
Murphy’s dissent at 233.

44.	 Korematsu, 323 U.S. at 242, 243 (Jackson, J., dissenting). 

45.	 See Arizona v. United States, 132 S. Ct. 2492 (2012), discussed infra.

46.	 8 U.S.C. §§ 1304(e) and 3561.

47.	 Ariz. Rev. Stat. Ann. §§ 13–1509(A), 13–2928(C), 13–3883(A)(5). See Arizona v. 
United States, 132 S. Ct. at 2501-2503 (2012). 

48.	 Arizona v. United States, 132 S. Ct. at 2498 (citing Ariz. Rev. Stat. Ann. § 
13-3883(A)(5)). 

49.	 Id., 2505. 

50.	 Brief for the United States, Arizona v. United States, 132 S. Ct. 2492 (2012), 2012 
WL 939048, at 49.

51.	 Arizona v. United States, 132 S. Ct. at 2510.

52.	 One provision of Arizona’s law survived the challenge to the statute “on its face.” 
Section 2(B) required state officers to make a “reasonable attempt . . . to determine 
the immigration status” of any person who had been stopped, detained, or arrested 
for other reasons; further, if “reasonable suspicion exists that the person is an alien 
and is unlawfully present in the United States,” an officer could keep that person 
under arrest until that person’s “immigration status” was determined. See Ariz. Rev. 
Stat. Ann. § 11–1051(B) (2012). Moreover, if a person were stopped for a 
non-immigration reason (not based on “race, color or national origin . . . except to 
the extent permitted by the United States [and] Arizona Constitution[s]”) and if con-
sistent with the “civil rights of all persons and respecting the privileges and 
immunities of United States citizens,” the state could detain that person until obtain-
ing citizenship status information. See Ariz. Rev. Stat. Ann. § 11–1051(B), (L) 
(2012). The Court concluded that, although the statute was not impermissible as 
written,  lower court judges could, on remand, consider whether those challenging 
the law could prove that the statute’s operation imposed “adverse” consequences on 
“federal law and its objectives.” See Arizona v. United States, 132 S. Ct., at 2509.

53.	 Arizona v. United States, 132 S. Ct. at 2511-2535.

54.	 Arizona v. United States, 132 S. Ct. at 2506.

55.	 Arizona v. United States, 132 S. Ct. 2492 (2012). Arizona’s Support Our Law 
Enforcement and Safe Neighborhoods Act, known as S.B. [Senate Bill] 1070, had 
aimed to “discourage and deter the unlawful entry and presence of aliens and eco-
nomic activity by persons unlawfully present in the United States” through a 
policy of “attrition through enforcement” that created two new state crimes—a 
new state misdemeanor if aliens failed to “comply with federal alienage registra-
tion requirements,” and a state misdemeanor for an “unauthorized alien to seek or 
engage in work in the State.” See Arizona, 132 S. Ct. at 2497–2498. In addition, 
the law created two new bases for police supervision and the potential for arrest. 
Local law enforcement could “arrest without a warrant a person ‘the officer has 
probable cause to believe . . . has committed any public offense that makes the 
person removable from the United States,’” and, under Section 2(b), officers could 
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conduct stops, detain, or arrest “to verify the person’s immigration status with the 
Federal Government.” Id.

56.	 After 2012, lower courts have struck other state criminalization provisions. See, 
e.g., United States v. S. Carolina, 720 F.3d 518 (4th Cir. 2013); United States v. 
Alabama, 691 F.3d 1269 (11th Cir. 2012). 

57.	 See Snapshot: A Summary of CBP Facts and Figures, U.S. Customs and Border Pro-
tection (2012), available through wayback machine: https://web.archive.org/
web/20121019032452/http://www.cbp.gov/linkhandler/cgov/about/accomplish/
cbp_snapshot.ctt/snapshot.pdf; Overview, U.S. Immigration and Customs Enforce-
ment, http://www.ice.gov/about/overview/ (last visited July 2016).  In 2015, CBP 
employees numbered almost 60,000 and ICE had more than 20,000 employees.  See   
https://www.cbp.gov/sites/default/files/documents/cbp-snapshot-022615.pdf

58.	 Census of State and Local Law Enforcement Agencies, 2008, U.S. Dep’t of Justice, 
Bureau of Justice Statistics, http://bjs.ojp.usdoj.gov/content/pub/pdf/csllea08.pdf

59.	 521 U.S. 898 (1997). See generally Adam B. Cox, “Expressionism in Federalism: A 
New Defense of the Anti-Commandeering Rule,” 33 Loy. L. A. L. Rev. 1309 (2000).

60.	 After the decision in Arizona v. United States, the Department of Homeland 
Security (DHS) modified its 287(g) program and rescinded some 287(g) agree-
ments then in effect in Arizona. See Jeremy Duda, “Homeland Security Revokes 
287(g) Agreements in Arizona,” June 25, 2012, http://azcapitoltimes.com 

61.	 See 8 U.S.C. § 1357(g) (setting out requirements for 287(g) agreements); Fact Sheet: 
Delegation of Immigration Authority Section 287(g) Immigration and Nationality 
Act, Immigration and Customs Enforcement, http://www.ice.gov/news/library/
factsheets/287g.htm (last visited Dec. 9, 2012). In the Department of Homeland 
Security’s 2013 budget, the funds for 287(g) programs were reduced to $17 million, 
on the view that “the Secure Communities screening process is more consistent, effi-
cient, and cost effective.” DHS, FY 2013, at 16. That reduction followed criticisms 
by the DHS’s Office of the Inspector General. See The Performance of 287(g) Agree-
ments, FY 2011 Update, OIG-11-119 (Sept. 2011).

62.	 Secure Communities, Immigration and Customs Enforcement, http://www.ice.gov/
secure_communities/ (click on “Archived Information,” then go to the section 
titled “Frequently Asked Questions”) (last accessed June 5, 2016).

63.	 See Memorandum from Jeh Johnson, Secretary of Homeland Security to Thomas S. 
Winkowski, Megan Mack, and Phillip A. McNamara (Feb. 20, 2014), https://www.
dhs.gov/sites/default/files/publications/14_1120_memo_secure_communities.pdf. 
The Priority Enforcement Program authorized ICE to request notification from state 
officials when releasing prisoners from detention.  

64.	 Survey research in 237 cities focused on police department immigration policies 
reported that as of 2005, about half had no local policies on immigration; four 
percent had policies protecting unauthorized immigrants in non-criminal situa-
tions. See Doris Marie Provine, Monica Varsanyi, Paul G. Lewis, and Scott H. 
Decker, “Growing Tensions between Civil Membership and Enforcement in the 
Devolution of Immigration Control,” in Punishing Immigrants: Policy, Politics, 
and Injustice 42, 51–2 (Charis E. Kubrin, Majorie S. Zatz, and Ramiro Martinez, 
Jr., eds., 2012). By 2014, several cities (including Philadelphia and Denver) and a 
few counties in western states had decided to decline to help the federal govern-
ment with its deportation efforts. See generally Ming H. Chen, “Trust in Immigra-
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